
Presque Isle Township Zoning Board of Appeals
Minutes of the regular meeting

held July 5th, 2011
Chairman Jerry Broad called the meeting to order at 7:00 pm.

The Pledge of Allegiance was recited.

Roll Call:   In attendance were Jerry Broad, Patricia Hart, Steve Lang, Bill Lewis and Nancy Kirchner.  
Audience: Zoning Administrator Linda Taylor, Deputy Zoning Administrator Randy Kamysiak, Office Staff Erika Comerford, Supervisor Patrick Pokorski, Bill Fay, Doug Moore, Fred Walke, Melford & Lynn Farrier, Nancy Kinney, Dale & Gayle Heverly, Ron & wife Ternes, Charles Winters, Clif Taylor, William Schwartz, and Attila Paltelky. 
Agenda:  S. lange made a motion to approve the agenda as presented. N. Kirchner seconded. All ayes; motion carried.
Minutes:   Hearing no corrections, J. Broad declared the minutes approved as printed.
Hearings: R. Ternes & D. Heverly variance request:
The public hearing was opened at 7:05 pm. J. Broad briefly reviewed the rules for the audience comment portion of the hearing. He stated individual speaking time will be limited to 3 minutes per speaker unless otherwise authorized by the Board. He summarized the variance being requested and invited the applicants to speak.

R. Ternes of 17281 Brothers Bay Rd., introduced himself. He stated that he purchased his property in 1986. In 2003 he applied for a variance to expand and improve his grandfathered, non-conforming garage, but was denied. He expanded his home in 2005-06, and in 2007 acquired the piece of property adjacent (to the southern border) of his home upon which he would like to construct a garage due to the inadequacy of the current non-conforming structure. He would like to build a standard two car garage to be used for typical storage purposes. D. Heverly of 17255 Brothers Bay Rd, who is a joint owner of the property that was acquired in 2007, stated he purchased his property on Brothers Bay in 2001. He added that they have turned the property in question from an eyesore into something that is visually acceptable and an improvement to the area. He also explained that they have worked with the DEQ and acquired a permit to fill the wetlands on the property, and all improvements and prep work to the property for the garage have been done within the guidelines and limitations of the DEQ. J. Broad questioned whether the proposed structure would also be jointly owned. The applicants responded that it would be. 

Comments from the audience: Melford Farrier of 17231 Brothers Bay Rd. stated the he did not agree with the applicant’s proposal, and pointed out that the setbacks indicated on the site plan were incorrect and did not designate which are to be the front and rear setback. He felt that the garage would block his view of the lake, and also questioned the proposed “parking structure” that was indicated on the site plan. He also stated that the application states R. Ternes would tear down his existing (non-conforming) garage once the final building permit was issued. He felt that was not acceptable as he could wait 6-8 years before it becomes final. He also presented a concern regarding a newly constructed fence, however, J. Broad asked him to keep his comments relative to the variance request at hand.
Doug Moore of 17200 Brothers Bay Rd. stated that he is explicitly against the granting of the variance. He provided examples of past actions (specifically referencing the request from 2003 which resulting in stating that the could not make improvements to the garage in excess of 20% of its value, but he did anyways) to question the credibility and personal integrity of the applicants, however, was asked by J. Broad to keep comments relative to the topic under review. D. Moore made reference to the section of the application regarding how the actions/proposal would impact the adjacent property owners. It was answered that it would have no affect, however, D. Moore indicated that the applicants actions would result in drainage and flooding issues for the neighbors as their filling would cause water to be diverted on to neighboring properties. He also stated that they claim to be the sole owners of the property, but F. Walke has easements on the property.
Fred Walke of 17293 Brothers Bay Rd. requested 6 minutes of comment time. J. Broad allowed a slight variance as long as his points pertained to the variance and personalities were kept separate. F. Walke explained that in 2006 he was granted an additional easement on the property, which in addition to his original easement, gives him a total of 35’ in easement rights.  He continued stating that the easement has a tendency to disappear on certain government applications, and provided examples of documents indicating where it was recorded then disappeared, and later reappears. He explained that the court ordered to have the survey recorded in 2006, however, it was not done until 2009. He also showed that his easement was not included on the application that was filed by the applicants with the DEQ for the wetlands permit, but is on the site plan for the variance being reviewed.  He also provided recorded documentation of proof that does, in fact, have rights to both the 20’ and 15’ easements on the property, and. pointed out that the driveway indicated on the site plan goes directly across his easement. There was discussion regarding which side of the property would be considered the front and which would be the rear. L. Taylor clarified, on the site plan, which would be front and rear.  It was determined that the front set back indicated would be only 10’ from the property line being that the measurement starts at the end of the easement line rather than the property line. L. Taylor clarified a question from D. Moore stating that the wetlands would not affect the setback. F. Walke concluded by stating that the driveway would be an encroachment upon his property. S. Lang asked and it was concluded that there are no restrictions on the 15’ and back 20’ easement. There was also discussion regarding the other 20’ easement. It was confirmed that rights were conveyed to 6 deeded owners, with R. Ternes not being one of them. S. Lang questioned, and L. Taylor was clarified that Mr. Walke’s easement (and associated rights) is the same as a road easement as that is its purpose.
R. Ternes responded to the comments by stating that all he did was re-side the non-conforming garage back in 2003; he did not make any structural changes.  He added that the 15’ easement survey was recorded, and that he had always been under the impression that he had rights to the 20’ easement due to information that was on the deed from the previous property owners. It did not get transferred to his new deed. 
D. Heverly responded to comments stating the he did not think side lake views of neighboring properties were their responsibility to maintain. He also stated that the water has always drained down the 20’ easement to the lake rather than to the neighbors, and that it would continue to do so even after the lot was filled. He commented on F. Walke’s lack of contribution towards maintenance of the 20’ easement, and also explained that they have granted permission to install a drain (to the lake) on the easement to assist with drainage issues. 

M. Farrier stated that there is not enough room for a garage and questioned the parking structure referenced on the site plan.  It was concluded that the “structure” is actually just a gravel parking area. 
F. Walke asked what the average length of a full size truck was.  It was decided that a space of appx. 19’ in length would be necessary to properly accommodate such a vehicle. F. Walke pointed out that they only have 10’ available, so any time a vehicle needed to be parked in front of the garage, it would encroach upon his easement.
L.Taylor explained the purpose of a variance and asked the members to keep that in mind while making their decision. She expressed her concern regarding the 10’ and lack of available parking space without encroaching, and also explained that upon a recent visit, she obtained new information. The applicants intend to build retaining walls around the property and fill above the current grade. She was unaware of this until earlier that day as it was not indicated in the site plan or application, and she was concerned that this would cause drainage concerns for the neighboring property. She also felt that it would require an excessive amount of fill. Due to that, she read section 4.7 of the Zoning Ordinance which pertains to dumping and filling of property. She felt that adding that much fill to the property without proper approval would be a violation of the Ordinance.  She also felt that in order to have the new grade of the parcel meet that of the road, they would need to taper off quite drastically across F. Walke’s easement.

D. Heverly responded that the road is within 1” of the neighbor’s grade. The intent is, and always has been, to drain water away from neighbors. He stated that the grade of the drive would be level with F. Walke’s easement. He concluded by stating that he had to raise the level of his property by over 2 ft. just to get it out of the type of ground that the proposed garage would be in to get a solid foundation and prevent water from coming in through his door. No one has had complaints with water/drainage as a result of what he did to his property, and they are only planning on doing the same thing as he did to his house on the adjacent lot. 
L. Taylor responded that she was only eyeballing the difference in height, however, from what she saw she felt it would be physically impossible for them to come down to that grade within 10’. She also presented the question regarding current drainage asking where the water was currently coming from and where it would then go once that area is filled, and suggested a hydrology study to determine it.
D. Moore stated that water runs downhill. He asked whether the comprehensive site plan was the responsibility of the ZBA or Planning Commission. He was informed that it is for the Planning Commission. He also asked who would need to see photos of runoff and drainage. Being that it pertained to both committees, he provided photos for review.
Comments were no longer accepted and the hearing closed at appx. 8:00 pm.

Board members discussed and reviewed comments. B. Lewis asked whether or not the other issues such as the fence, retaining walls, or existing drains should be taken into consideration for the matter. L. Taylor stated that she was unaware of any other drains, although D. Heverly had indicated that there was one during her last site visit.  It was also determined that the fence that had been installed was in violation as the wrong side was facing the neighbors. There was also discussion regarding the area approved for filling as it appears as though the property may have been filled beyond the approve area (as designated by the DEQ). N. Kirchner was also concerned about the 10’ set back, and how they were going to be able to level the grade without going across the easement. She and P. Hart were both concerned about drainage as they wondered where the water was now going to go. R. Ternes responded that everything in the area is graded towards a catch basin and piped into the lake.  S. Lang stated that it is not indicated on the site plan which is what they have to work of off. Without it being indicated as such, they do not have enough information to determine that.  J. Broad explained that in order to grant a variance, there are 11 items/criteria that need to be satisfied. Members reviewed each of the 11 items. Following review, S. Lang stated that based on the inadequate information on the site plan regarding drainage and 5 of the 11 items not being satisfied, he moved to deny the variance requested. N. Kirchner seconded. A roll call vote was taken. All ayes; motion carried. Variance denied. The reasons will be listed in the denial. 

D. Heverly asked if they would be able to review the 11 criteria that are required to be met in their appeal process. S. Lange responded they would have to go back and work with the Zoning Administrator regarding the process.
old business - none
Adjournment: With no further business to discuss, the meeting was adjourned at 8:13 pm. The Planning Commission meeting opened immediately following with the joint discussion between the two committees to follow.  
Minutes submitted by:   Erika M. Comerford, Presque Isle Township Administrative Assistant

